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C A L F 0 R N A L E G S L A T U R E 
SE:\AT.E OFFICE OF RESEARC 
Elisabeth K. Kersten, Director 
August 1986 
Honorable David Roberti, Pres Tempore of the Senate 
Honorable of the California State Senate 
Dear Mr. Pres Members: 
In late May, 1986, Paul Gann's Sa In 
ified for the November 1986 general e 
Section 3523.1 of Elections Code, 
cal Affairs Committee and the As 
held a series of joint hearings on the In , 
tion 61, as it will appear on the November ballot. 
In support of these hearings, Senator Roberti requested the Sen-
ate Office of Research to prepare two separate reports. The 
first, jointly written with the Assembly Office of Research, 
analyzed the scope, nature, and consequences of Proposition 61's 
impact on state and local government in California. That report 
was completed and distributed last month. 
In the second report we were asked to ana the text and con-
text of the In iative. Specifical , this report contains: 
e A summary of the substantive provis of Proposition 61; 
e A detailed discussion of the prob 
in the drafting of the Proposition; 
An analysis of how the Proposit 
public ret systems; what 
how it would increase state author 
, errors and ambigu ies 
wou impact reform of 
measure really costs; and 
over local government. 
We trust that you will find this report sting and useful 
and, with its companion report, a comprehensive study of Proposi-
tion 61. 
Sincerely, 
~~ 
ELISABETH KERSTEN 
EK: jef 
----1100 J STREET • SUITE 650 • CALIFORNIA 95814 445-1727 --~-
If the language is ineorrec 
Then what is said is not meant. 
If what is said is not meant, 
Then what ought to be done 
remains undone. 
(Chinese Proverb) 
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EXECUTIVE SUMMARY 
This report ana 
the Sa ry L 
text and 
Initiat 
context of 61, 
is a companion piece 
to the previous 
and consequences of 
lished joint SOR 
the Initiative. 
- AOR study of the effects 
In analyzing the text of the In 
fied and i 43 major draft 
include: 
• , or 
f 
provisions; 
• Confl the dra 
which may exist 
eral state ions; 
e Consistency lems, or 
methods of construction; and 
e Implementation problems, or the 
how various provisions are to 
The cumulative resu 
which may or may not achieve the 
will certainly trigger numerous 
The context 
sion and 
o The Initiat 
retirement 
problems of 
limited goals; 
e The In 
money, 
iative is a 
In part 
bly creates more costs 
e The Init t as 
will and as a means of ensur 
salaries, yet shifts many 
and authorities the State. 
report identi-
These problems 
IS 
of s a manner 
of both the fed-
stent use of terms and 
ssion of language directing 
implemented. 
problems is an initiative 
of proponents, but 
s. 
by apparent confu-
of public employee 
ss more stantive 
1 fail to ach even its 
means of sav taxpayers' 
control which inevita-
ssion of popular 
control over public 
1 local prerogatives 
SUMMARY OF MAJOR 
The Salary Limitation In iative, or s ion 61, adds Section 
26 to Article XX of the State canst , amends Articles III, 
V, and VI, and repeals Sections 11550 through 11569 of the Gov-
ernment Code. Proposition 61, which 11 appear on the November 
1986 general election ballot, would substantially and fundamen-
tally restructure the salary/compensat rates and processes for 
both state and local government s throughout California. 
The major provisions of the In wou 
e Increase the Governor's salary to 80,000, annually; 
e Increase the sa s of state canst 
$52,500, annually; 
e Limit the compensation of all state or 
officials and to no more 0 
Governor's s , or $64,000, annual 
1 officers to 
publ 
of the 
e Allow future increases in public o ic ' and employees' 
salary/compensation only by a vote of the people; 
e Prohibit the accumulation of s 
one calendar year to the next; 
leave and vacation days from 
e Restrict employee services contracts to 80 percent of the 
Governor's sa ry unless a "spec 1 circumstance" is 
authorized by the Legislature, case compensation 
could exceed limit but only if the contract does not 
exceed four years; 
• Restrict subcontractor contracts, to no more than $75 
per hour or 80 of the Governor s sa year and 
to no more than two years in 
e Restrict the h 
cies; 
of outs counsel by public agen-
• Repeal the legislative and canst officers' pay 
increase enacted by AB 2187 (Chap. 803 Statutes of 1983), 
scheduled to take effect in December 1986. 
ii 
CHAPTER ONE: Text Analysis 
rev , 
the major 
f outl 
under discuss 
detailed ana 
The chapter 
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don't care 
words mean 
to 
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the 
"I 
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1. Def 
But, a 
siderab 
Const 1 of 
0 " is con-
Chapter 1 
work, Black's Law Dictiona 
tutional officer" as: 
) de 
Page 3 
s a "Consti-
"A government officia.l whose office was created by 
a constitution: as contrasted with an off whose 
pos ion has been created the slature. One 
whose tenure and term of office are fixed and de-
fined by the constitution ..• " 
If "Constitutional o icers" is de 
following officials, whose offices are 
Constitution and/or whose tenure and 
by the State Constitution, would have 
$52,500 per year: 
in this manner, the 
created by the State 
of office are fixed 
ir salaries set at 
Administrat Director 
Director, Department of 
Courts (Art. VI §6) 
1 Control 
(Art. XX §22) 
Members, Alcoholic Beverage Control Appeals Board 
(Art . XX § 2 2) 
Members, State Personnel 
Members, State Board of 
Members, Fish and Game Commiss 
Members, lie Utilit 
Regents of ity o 
Just of 
Just 
Judges of 
Court of Appeal 
Superior Courts 
In addit 
dated 
tutional 
county 
The most 
ca 
r s to $37,105 
VII §2(c)) 
• IX § 7) 
• IV §20 (b)) 
• VII §2(a)) 
• IX §9) 
are man-
"Consti-
s that 
failure to def "Constitut 1 of 
is 
increase 
but their 
may result in 
with an increase of replacing an "outrageous" $3,373 
$18,768. 
Final , "Constitutional of 
rules of legal construction 
can defined through the 
way the phrase is used in 
In 
seven 
s 
whose 
Chapter 1 
Summary: 
Section 26 
employee, 
tion" in excess of 
circumstances" 
ployee services" 
of 80% of 
exceed four 
legislat vote 
The major draft 
definitions 
the term " 
tion to 
tion of 
II. 
Text of the Initiative: 
(b) 
Analysis: 
Notwithstanding Article III 
section 
tion (g) 
Constitution, 
this Section, 
district 
include 
2. Definition of Compensation 
Page 5 
"compensa-
"special 
use of 
of the Sec-
and implementa-
Section 4 or any other 
ect to subsec-
city, county, 
or appointed, 
under con-
excess of eighty 
special cir-
for 
5, 
The author's alternative use of " ation" and "salary" 
raises one of the most fundamental and significant questions 
about the Initiative. Compensation is commonly thought to 
Chapter 1 Page 6 
mean base salary plus benefits. Salary, on the other h~nd, 
is actual pay. Consequently, the extent of the impact of the 
Initiative will vary considerably depending upon how compen-
sation is defined. 
It is unclear from the text whether salary and compensation 
are meant to be synonymous or distinct. Salary is used in 
26 (a), (c), (d), (e) and (g), whereas the term compensation 
is used in 26 (b), (f), (g), and (h). Moreover, the Initia-
tive amends Article V Section 12 and Article VI Sections 5 
and 19 of the Constitution but maintains the reference to 
compensation in these sections. The failure of the Initia-
tive to define its terms, once again, leaves the question 
open to alternative, but legitimate, interpretations. 
It should be noted that Paul Gann and his associate, Ted 
Costa, have stated that they consider salary and compensation 
to be synonymous and that the latter is used only in those 
parts of the Initiative which apply to both public employees 
and persons working under contract. However, the testimony 
of Mr. Gann and Mr. Costa at a joint hearing of the Senate 
Budget and Assembly Ways and Means Committees on June 15, 
1986, as well as their comments to the pres.s afterwards, left 
certain issues unresolved. For example, it is unclear 
whether the proponents would consider overtime pay as 
salary/compensation or as a benefit. Similarly, it is 
unclear how various untraditional benefits, such as cash 
allowances for housing or travel, would be considered under 
the provisions of the Initiative. 
The question of definition is also complicated by the intent 
of the Initiative proponents and the consequences of the 
varying interpretations. The material Mr. Gann employed in 
his campaign to qualify the Initiative refers to the need to 
control, if not rollback, the public income of government 
officials. This would most certainly be accomplished if 
salary is defined as total compensation (i.e., base salary 
plus benefits). But if compensation is defined as salary and 
benefits are not limited, a loophole results. The overpaid 
public official targeted in Mr. Gann's literature could sim-
ply replace the salary lost due to the salary limit with 
increased benefits. 
3. Definition of "special district." 
The question here is how inclusive the authors intended "spe-
cial district" to be. Special district can be defined as a 
limited governmental structure or entity created to achieve 
4. Def 
The issue 
is not a 
Rather, 
cla o 
s 
t 
compet 
be appointed •.• " 
7 
s 
8 
to 
5. 
Chapter 1 
Second, 
more 
then 
6. Meaning of c 
The sentence of 26 
propriate 
by agencies 
percent 
contracts 
length and are approved 
roll call vote." 
This 
mean 
• 
• What are 
contracts to 
state 
ses numerous 
9 
was 
term to 
(b) 
by 
the 
to by 
ces 
i-
the limit? 
A str inter-
! circumstance 
of the f 
by depart-
10 
f 
• 
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• Is there a conflict between (b) and (h)? Subsection (b) 
authorizes the Legislature to approve employee service 
contracts. Subsection (h), however, prohibits the Legis-
lature from "authorizing any public official covered by 
this section to engage the services of private subcontrac-
tors" if the contract exceeds $75 per hour or 80% of the 
Governor's salary. The use of the term "private subcon-
tractor" may indicate that the special circumstance provi-
sion is intended only for contracts with public employees 
or it may simply indicate a failure to properly cross-
reference and clarify these subsections. 
2 
7. 
s 
8 
Chapter 1 
9. Mechanics of Bal Measure. 
Currently, there are only three 
be placed on a statewide ballot: 
legislatively adopted constitut 
tively adopted bond measures. 
course, outside the legislative 
tutional amendments require a 
subject to 1 veto. 
adopted by the slature but 
approval. It is unclear from 
how a salary increase would be 
particular, whether a salary 
ject to 1 approval. 
Page 13 
which a measure can 
iative process, 
amendments, and legisla-
iative process is, of 
process. Legislative consti-
vote but are not 
Bond measures are statutes 
ject to the Governor's 
of the Init tive 
on the lot and, in 
measure would be sub-
s 
1 . 
I 
to 
1 • Def 
Chapter 1 
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13. 
De fin ion of e officer" 
Subsect 
officer of 
payable to s 
what "members 11 a 
wou seem to 
county 
sions, 
include e 
body, 
other 
Mechanics of Bal Measure. 
As 26 {c) , is 
measure, but fails to prescr 
that measure is actually 
14. Conflict "Home Rule." 
Both this section and 26(b) specif 
rule" provisions of the State 
vides for county c 
requirements and procedures 
cities. With exception of 
which prohib s extra pay or 
set sa s s been 
Although not necessarily unconst 
Initiative overr of Artie XI 
from 1 constitut 1 
15 
II 
elected 
salary 
is unclear 
0 II 
councils, 
comrnis-
II would 
ial 
clerks and 
new llot 
ss whereby 
(see above). 
overrule the nhome 
Article XI pro-
iled various 
county and 
Section lO(a), 
, authority to 
government. 
on , 
sent a departure 
15. De 
1 • Def 
Chapter 1 
17. Defin of 11 annual." 
iguity, one 
le loopho 
"one calendar 
as be ca 
salaries 
sa 
18. Const of Salary L 
The State 
by the voters s a 
Page 17 
"annual salary" 
same section. 
pes-
July 1 to 
annual 
s fined 
during 
the 
(Article II, Sect 10). , by the 
26(e) "employees and officials" making more than 80% of the 
Governor's salary, or $64,000, could have their salaries 
reduced on November 5. 
The problem posed this is with existing con-
tracts. The Constitution of the Un States specifically 
prohib s states from passing any law "impairing the obliga-
tion of contracts," (Article I, ion 10). Many of the 
individuals affected by the s by 26(e) have 
stated or 1 contracts s in excess 
of the cap. It is unclear ive can consti-
tutional these contracts a rollback of 
salaries. 
19. Increases Beyond Limits. 
The sa by 26 ) is Governor's 
salary. salary 11 per year so 
the cap the In is silent as to 
the s is increased, 
thus If, for example, the Governor's 
salary is increased to $100,000, and cap to $80,000, can 
"employees off ls" rece increases $80,000 with-
out a vote of electorate juri ion? 
8 
• 
Chapter 1 
s 
employees of 
In 
in 
Page 19 
provi-
to new Sec-
subsection 26(e), 
could to 
subject to the 
a secretary 
services to 
26(e). 
not 
with 
State 
This 
1 
and 
a l 
than 
( 
21. Def 
22. Def 
0 
VI 
I' 
0 serves. 
Chapter 1 
23. Def 
24. Def 
A 1 
payments 
could 
between 
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to 
pr 
sonal 
limit 
may a 
The use 
the issue 
sa 
26(f) can 
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compensat 
sion of 
of "tota 
though, wou 
employee "cc•mJ:)eJns 
as well as sa 
t 
Page 21 
But 
, ten, 
II 
II 
that the Initia-
as public income. 
"total aggregate 
Indeed, since 
(i.e., "pension 
ic funds"), it 
aware of the difference 
compensation 
An attempt 
may receive from 
accounts, per-
1. Moreover, 
non-public funds 
again, raises 
ion and 
synonymous, then 
" which makes the 
If, however, 
salary, the inclu-
same logic, 
by 26(b) on 
such as pensions, 
2 
25. 0 
t 
26. Def 
27. Def 
Chapter 1 Page 23 
VII. 
Summary: 
Section 26 
override 
enactment o 
future accrua 
officials. 
of 
26 (f) • 
of 
of 
1 government to 
It also prohibits the 
In iative to change 
or appointed 
The major 
cross-re 
bility of 
and "purport 
unclear 
contracts, the applica-
f of "10%" 
Text of the Initiative: 
(g) The of any city, county, city and coun-
Analysis:: 
ty or special district may, initiative, adjust 
the salary of any elected or appointed official in 
that jurisdiction in excess of the limitation set 
forth in subsection (f) of this Section 26. Not-
withstanding Article II Section 11 or Article XI 
3, no legislative body shall enact laws 
which restrict the electorate's right to use the 
process to increase or decrease the com-
or the conditions of any future accruals 
benefits of elected or appointed 
laws existing on the effective date 
of this measure which purport to the elector-
to do so are and void. Notwith-
other ions of law, the signa-
than 10 percent of the voters of 
qualify initiative for 
election ballot of that jurisdic-
sections of the California Elec-
or a local jurisdiction's Charter shall 
govern the process for such initiatives. 
28. Reference to 26(f). 
Subsection 26(g) allows local electorates to increase the 
salaries of local officials in excess of the cap imposed by 
26(f). The cross-reference to 26(f) is ambiguous and confus-
ing. While 26(b) limits the salary/compensation of state and 
24 
mous? 
2 . In 
30. Def 
31. De 
s to 
statement o 
allow 
Chapter 1 
amendments 
(e.g., 
presumab 
guidelines 
Page 25 
furtherance of purposes of the law 
1 Reform Act of 1974) , the courts would 
have to decide the issue, given the absence of any 
or standards in the Initiative. 
32. Conflict with contracts clause. 
It is possib , given the vague language of 26(g) that any 
contract or employee agreement which would set salary and 
benefit levels would be held in violation of this section. 
For example, if a county s a two-year contract with its 
fire s guaranteeing certain benefits and salary levels, 
the county could be charged with restr ing the right of the 
electorate to change that agreement. This, in turn, raises 
questions about the protection given contracts by the federal 
const ion. More important declaration of existing 
laws which "purport" to limit e rights, could be 
interpreted as affecting existing contracts and/or employee 
agreements in violation of the United States Constitution. 
Chapter 
ices," 
(h) 
Analysis:: 
33. Scope of Re 
c f 
"authoriz 
enter 
of s 
lative as 
26 
scope 
legis-
councils? 
Chapter 1 Page 27 
State Legislature would seem to indicate 
s are excluded but, on the other hand, the 
reference to "any public off 1" is more inclusive. The 
actual intent and meaning is ambiguous. 
34. Defin of "publico icial." 
As with previous sections, the author's use of "public effi-
e 1" as contra with "public employee" as contrasted with 
"public off n is confusing and ambiguous. 
35. Conflict 
Section 26 restricts the duration of contracts to four 
years with ation of the Legislature. Section 26(h) 
states islature may not enact laws authorizing 
contracts of more than two clarifying cross-
references or exemption language in 26(h), the net effect of 
this conflict is to negate one or both of the restrictions. 
36. Definition of "subcontractors." 
The term "subcontractor" refers to an individual or entity 
hired, retained, or contracted with by a primary or general 
contractor to provide specified services or goods. State and 
local governments rarely contract with subcontractors. In 
both a legal and vernacular sense, the use of "subcontractor" 
without re to a primary contractor renders 26(h) 
almost mean ss. Alternat ly, could be argued that 
the authors of the In iat cons subcontractor and 
contractor to synonymous. Or it could be argued that 
26(h) is intended to cover subcontractors while the contracts 
restrict of 26(b) cover pr contractors. If this is 
the case, cons litigat can be anticipated over who 
is and is not a subcontractor the Initiative 
sents an ustif of equal protection in via-
of States Constitution. 
37. Defin ion of " ces." 
Although 26(b) refers to "employee services," this section 
refers only to "services." It could be argued that the dif-
ference in the language is deliberate and, therefore, 26(h) 
is intended to include any contractual service, whether it be 
an architect to design a city hall or a bulldozer to repair a 
flood-damaged levee. Alternatively, it could also be argued 
that "services" refers only to personal services and thus 
would affect the architect but not the bulldozer. 
38. De 
39. 
A s 
$75 
net 
1 28 
of 
counsel 
Chapter 1 Page 29 
IX. Section 26(i) 
Summary: 
This section is a severability clause which states that if any 
one provision of the In iative is found invalid, the remaining 
provisions would remain severable and valid. 
There are no major textual problems with this section. 
Text of the Initiative: 
(i) If any prov1s1on of this section or the application 
thereof to any person or circumstances is held in-
valid, such invalidity shall not affect the other 
provisions of this section which can be given ef-
fect without the invalid provision or its applica-
tion and to this end the provisions of this section 
are severable. 
Analysis: 
Section 26(i), although awkwardly phrased, has no major text 
flaws. 
" ~~~~~~~~~~~~·
SECTION IV. 
40. 
41. Incons 
4 
Page 30 
of 
's 
s of 
, to 
Chapter 1 Page 31 
ployees. If the former is accurate, it represents an incon-
sistent distinction between local and state officials. If 
the latter is accurate, then 26(g) conflicts with Article III 
Section 4(a) which the Initiative leaves unchanged: 
0 Except as provided in subdivision (b), salaries 
of elected state officers may not be reduced 
during their term of office.• 
42. Definition of Compensation. 
Once again, the authors of the Init ive are inconsistent in 
their use of the terms "compensation" and "salary." The 
Initiative amends the existing Article V Section 12, which 
refers to "compensation," to include a reference to the new 
section 26(c), which refers to "salary." It is entirely 
unclear from the totality of the Initiative if benefits, such 
as pension payments, are to be considered as compensation or 
whether compensation and salary are both limited to base pay. 
VI. 
SECTION V .. 
to 
SECTION VI: 
amended to read as 
ARTICLE VI 19 
scribe compensation 
5 
Page 32 
19 of Artie 
il 
court 
rec-
Chapter 1 Page 33 
ord, subject to Article XX Section 26(c) of the 
Constitution. A judge of a court of record may 
not receive the salary for the judicial office 
held by the judge while any cause before the 
judge rema pending and undetermined for 90 
days been submitted for decision. 
Analysis: 
43. De£ of "compensation." 
These two sect 
Const to inc re 
As detailed above, exist language 
tion i 26(c) refers to salary. 
sions of the State 
new section 26(c). 
refers to compensa-
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n provision which 
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Artie Constitution. In each case intent 
the authors are 1 cognizant of 
unclear. 
~Special Circumstance" 
The langua of Section 26(b) states that 
"under special circumstances" may "appropriate 
services contracted by agencies in state 
of eighty of Governor's sa ry if 
contracts do not exceed 
excess 
contract or 
and are 
approved by both s by a two-thirds vote." 
Although the is imprecise (see Chapter 1), 
the proponents seems c Mr. Ted Costa, Paul 
aide and presumably a participant in the draft 
t , testified at a jo legislative 
of the "spec 1 c tance" provision is to 
ture an opportuni to "take the bull by the 
ries in this state" and to "put some order 
that's out there." Mr. Costa also indicated that he considers 
local police and f departments as prime candidates for "spe-
cial circumstance" contracts. 
The proponents' intentions appear obvious; the practical effect 
of 26(b) is also obvious but of questionable desirabil The 
Initiative's salary/compensation limit will adversely a feet many 
local offic ls and employees with skills and 
tial to local government. The proponents contend 
drafted 26(b) in order to create a means of retain 
essential personnel. The catch is that the on 
agency can o competitive salaries to essent 
to abdicate the funding and hiring of those to 
State Legislature Sacramento. Major personnel decisions will, 
consequently, be out of the hands of c , mayors, 
city counci and to state legislators. 
For example, if of Santa Ana decides 
increase the sa /compensation of a deputy 
the Init ive's , the City will have to ask a 1 legis-
lator to introduce a bill declaring a "special circumstance" and 
appropriate the requisite funds. At that point, decision 
will effect ly be taken away from Santa Ana and p with the 
State Legislature. It is the Legislature which, according to the 
proponents, will define what "special circumstances" means and 
thus whether Santa Ana's deputy policy chief fits the definition. 
Since the Initiat requires the Legislature to "appropriate 
funds" for the contract, the deputy chief's contract will be paid 
with state funds, with all the potential state strings that may 
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torate to the wishes of the state electorate. In sense, the 
Initiative is saying that the desires of the voters of the County 
of Butte, as expressed in their county charter, may be overridden 
by the electorate of the entire State. Obvious , the dictates 
of free elections and majority rule require that if Butte gives a 
majority of its votes to gubernatorial candidate, Jones, while 
the majority of voters statewide vote for Smith, Smith wins 
despite Butte County. But neither the need nor justification is 
clear for the Initiative's goal of subjecting the constitutional 
authority of California's 11 charter counties and 82 charter 
cities to locally determine local public salaries to a repeal by 
the statewide electorate. 
Conclusion 
From the days of the Spanish presides to the Progressive era of 
today, California has had a long tradition of home 
Although state government has frequently found necessary to 
impose a myriad of controls, restrictions, guidelines and proce-
dures upon local governments (especially in the aftermath of 
Proposition 13 when the state "bailout" of local governments ltlas 
often accompanies by state "strings"), the In iative represents 
a new and significant development in state-local relations. 
In essence, the Initiative would impose strict limits on the 
authority of local governments to manage personnel. It would do 
so by overriding existing constitutional protections of home 
rule. It would compound the problem by placing the major "loop-
hole" entirely in the hands of the State Legislature. That it 
would affect these changes through the passage of an initiative 
brings to mind Franklin D. Roosevelt's observation that "to bring 
about government by oligarchy, masquerading as democracy, it is 
fundamentally essential that authority and control be central-
ized .•. " 

